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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  123 
(FRL  1724>81 

State  Hazardoua  Waste  Programs; 
Requirements  for  Compliance 
Evaluation  Programs  During  Interim 
Authorization 

aoency:  Environmental  Protection 
Agency. 

achon:  Interim  Hnal  amendment  to  rule  . 
and  request  for  comments. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  today  revising  its 
regulations  specifying  the  type  of 
compliance  evaluation  program  a  State 
must  have  to  qualify  for  interim 
authorization  to  operate  a  hazardous 
waste  management  program  in  lieu  of 
the  Federal  program  under  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended,  (RCRA).  The  existing 
regulations,  which  require  that  States 
have  independent  State  authority  to 
conduct  compliance  inspections,  are 
being  revised  to  take  into  accoimt 
Section  3007(a)  of  RCRA,  42  U.S.C 
§  6927(a).  That  section  gives  States 
direct  Federal  authority  to  conduct 
compliance  inspections  after  they  have 
received  interim  authorization,  llie 
amendments  are  being  promulgated  in 
interim  final  form  and  the  Agency 
solicits  comments  on  these  amendments 
by  the  date  specified  below. 

DATES:  Effective  date:  These  regulations 
take  effect  on  January  26, 1981. 

Comment  date:  The  Agency  will  accept 
comments  until  March  27, 1981. 

ADDRESS:  Comments  should  be 
addressed  to  Docket  Clerk  (Docket  No. 
3006),  Office  of  Solid  Waste  (VYH-565), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  S.W.,  Washington,  D.C. 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  information,  contact  John  H. 
Skinner,  Director,  State  Programs  and 
Resource  Recovery  Division,  Office  of 
Solid  Waste  (VYH-563),  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  S.W.,  Washington,  D.C.  20460, 
(202)  75S-9107. 

For  information  on  implementation  of 
these  regulations,  contact  the  EPA 
regional  offices  below: 

Region  I 

Dennis  Huebner,  Chief,  Waste  Management 
Branch,  John  F.  Kennedy  Building,  Boston, 
Massachusetts  02203,  (617)  223-5777 
Region  0 

Dr.  Ernest  Regna,  Chief,  Solid  Waste  Branch,  - 
26  Federal  Plaza,  New  York,  New  York 
10007,  (212)  264-0504/5 


Region  in 

Robert  L  Allen,  Chief,  Hazardous  Materials 
Branch.  Oth  and  Walnut  Streets, 
Philadelphia,  Pennsylvania  19100,  (215) 
597-0080. 

Region  IV 

James  Scarbrough,  Chief,  Residuals 
Management  Branch,  345  Courtland  Street 
N.E.,  Atlanta.  Georgia  30305.  (404)  881-3010 
Region  V 

Karl  J.  Klepitsch,  Jr,,  Chief,  Waste 
Management  Branch,  230  South  Dearborn 
Street  Chicago,  Hlinois  60604,  (312)  886- 
6148 

Region  VI 

R.  Stan  Jorgensen,  Acting  Chief,  Solid  Waste 
Branch,  1201  Elm  Street  First  International 
Building.  Dallas,  Texas  75270,  (214)  767- 
2645 

Region  VII 

Robert  L  Morby,  Chief,  Hazardous  Materials 
Branch,  324  E.  11th  Street  Kansas  City, 
Missouri  64106,  (816)  374-3307 
Region  Vin 

Lawrence  P.  Gazda,  Chief,  Waste 
Management  Branch,  1860  Lincoln  Street 
Denver,  Colorado  80203.  (303)  837-2221 
Region  IX 

Arnold  R.  Den,  Chief,  Hazardous  Materials 
Branch,  215  Fremont  Street  San  Francisco. 
California  94105,  (415)  556-4606 
Region  X 

Kenneth  D.  Feigner,  Chief,  Waste 
Management  Branch,  1200  6th  Avenue. 
Seattle,  Washington  98101,  (206)  442-1260. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

These  amendments  are  issued  under 
the  authority  of  Sections  1006,  2002(a). 
3006  and  3007  of  the  Solid  Waste 
Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  of  1976,  as  amended,  42  U.S.C.  6905, 
6912(a),  6926,  and  6927,  and  under 
Sections  553(b)(B)  and  553(d)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(B)  and  553(d). 

II.  The  Amendments 

On  May  19, 1980,  EPA  promulgated  a 
series  of  regulations  setting,  forth 
requirements  for  States  seeking  to 
qualify  for  interim  authorization  under 
Section  3006(c)  of  RCRA,  42  U.S.C. 
6926(c)  to  operate  a  State  hazardous 
waste  management  program  in  lieu  of 
the  Federal  progrem.  States  were 
required  under  those  regulations  to  have 
as  a  part  of  their  compliance  evaluation 
program  independent  State  inspection 
and  surveillance  authority.  40  CFR 
123.128(g). 

In  connection  wqth  its  review  of  State 
applications  for  Phase  I  interim 
authorization,  EPA  has  determined  that 
this  requirement  is  unnecessary  because 


Section  3007(a)  of  RCRA,  42  U.S.C 
eB27(a),  gives  States  direct  Federal 
authority  to  conduct  inspections  after 
they  receive  authorization  to  operate  a 
State  hazardous  waste  manamment 
program  in  lieu  of  the  Federal  program. 
Section  3007(a)  states  in  pertinent  part: 

For  purposes  of  developing  or  assisting  in 
the  development  of  any  reflation  or 
enforcing  Uie  provisions  of  this  title,  any 
person  who  generates,  stores,  treats, 
transports,  disposes  of.  or  otherwise  handles 
or  has  handled  hazardous  wastes 
shall  .  .  .  upon  request  of  any  duly 
designated  officer,  empliwee.  or 
representative  of  a  State  having  an 
authorized  hazardous  waste  program,  furnish 
information  relating  to  such  wastes  and 
rmit  such  person  at  all  reasonable  times  to 
ve  access  to,  and  to  copy  all  records 
relating  to  such  wastes.  For  the  purposes  of 
developing  or  assisting  in  the  development  of 
any  regulation  or  enforcing  the  provisions  of 
this  tide,  such  officers,  employees,  or 
representatives  are  authorized — 

(1)  to  enter  at  reasonable  times  any 
establishment  or  other  place  where 
hazardous  wastes  are  or  have  been 
generated,  stored,  treated,  or  disposed  of,  or 
transported  from; 

(2)  to  inspect  and  obtain  samples  ffom  any 
person  of  any  such  wastes  and  samples  of 
any  containers  or  labeling  for  such  wastes  [42 
U.S.C.  6027(a),  as  amended). 

This  direct  grant  of  inspection 
authority  obviates  the  requirement  that 
a  State  have  independent  inspection 
authority  under  State  law  to  qualify  for 
interim  authorization. 

These  revisions  to  the  regulations 
provide  that  a  State  may  either  rely  on 
independent  inspection  authority  under 
State  law  or  on  the  direct  grant  of 
Federal  authority  imder  Section  3007(a) 
of  RCRA  to  qualify  for  interim 
authorization.  The  amendments  require 
that  if  the  State  relies  on  the  authority 
contained  in  Section  3007(a),  the  State's 
application  must  contain  assurances 
that  there  are  no  provisions  of  State  law 
which  would  act  as  impediments  to  the 
State's  use  of  the  direct  grant  of 
authority  contained  in  Section  3007(a). 

Section  123.128(g)(3),  which  describes 
the  type  of  independent  authority  a 
State  must  have  it  if  does  not  rely  on 
Section  3007(a),  has  been  integrated  into 
the  revised  §  123.128(g).  Section 
123.128(g)(3)  was  also  revised  to  clarify 
that  independent  State  authority  must 
include  the  authority  to  obtain  samples. 
The  requirements  in  §  123.128(g)(2) 
regarding  the  State  procedures  for 
determining  compliance  or  non- 
compliance  with  applicable  program 
requirements  have  been  integrated 
without  change  into  revised  §  123.128(g). 

III.  Interim  Final  Promulgation 

These  revisions  to  §  123.128(g)  are 
being  promulgated  in  interim  final  form. 
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EPA  believes  that  prior  notice  and 
comment  is  unnecessary  and  would  be 
contrary  to  the  public  interest  These 
regulatory  changes  are  quite  minor. 

They  simply  make  the  regulations  under 
§  123.128^)  consistent  with  the  language 
of  Section  3007(a)  of  RCRA  by 
eliminating  an  unnecessary  requirement 
Since  the  amendments  do  not  expand  or 
contract  the  requirements  applicable  to 
the  regulated  community  nor 
substantially  affect  the  States’  own 
program,  advanced  notice  and 
opportunity  for  comment  is  unnecessary. 
Furthermore,  EPA  is  in  the  process  of 
reviewing  State  applications  for  interim 
authorization.  Some  states  do  not  have 
independent  State  authority  to  conduct 
inspections.  Hazardous  waste 
management  programs  in  these  States, 
althou^  substantially  equivalent  in  all 
other  respects  to  the  Federal  program 
tmder  RCRA,  would  not  qualify  for 
interim  authorization  because  of  the 
unnecessary  requirement  in  EPA's 
regulations  that  States  have 
independent  State  authority  to  conduct 
inspections.  To  refuse  to  grant  interim 
auUiorization  to  these  States  would  be 
contrary  to  the  public  interest  and 
would  frustrate  the  intent  of  Congress 
that  States  with  hazardous  waste 
management  programs  substantially 
equivalent  to  the  Federal  program  be 
permitted  to  operate  those  programs  in 
lieu  of  the  Federal  program.  EPA’s 
regulations  must  be  changed 
immediately  to  permit  EPA  to  authorize 
State  programs  that  comply  with  its 
requirements  in  all  other  respects. 
Therefore,  good  cause  exists  for 
promulgating  the  regulations  in  interim 
final  form,  efiective  immediately, 
without  prior  notice  and  comment. 

To  afiord  the  public  an  opportunity  to 
comment  on  the  changes,  ^A  will 
accept  comments  until  March  27, 1981. 
These  comments  will  be  considered  in 
developing  the  final  regulation. 

Douglas  M.  Costie, 

Administrator. 

January  19, 1981. 

40  CFR  Part  123  is  amended  by 
revising  section  123.128(g)  to  read  as 
follows: 

S  123.128  Program  requirements  for 
interim  authorization  for  Phase  L 

i 

***** 

(g)  Requirements  for  compliance 
evaluation  programs. 

(1)  A  State  program  under  this 
Subpart  shall  have  procedures  for 
receipt,  evaluation,  recordkeeping,  and 
investigation  for  possible  enforcement  of 
all  required  notices  and  reports. 

(2)  Ihe  State  program  shall  (i)  include 
independent  State  inspection  and 
surveillance  authority  to  determine 


compliance  or  non-compliance  with 
applicable  program  requirements;  or  (ii) 
the  State  program  shall  indicate  that  the 
State  will  rely  on  and  act  under  the 
inspection  authority  provided  in  Section 
3007(a)  of  RCRA. 

(3)  If  the  State  is  relying  on 
independent  State  inspection  and 
surveillance  authority,  the  authority 
shall  include  authority  to  enter  any 
conveyance,  vehicle,  facility,  or 
premises  subject  to  regulation  or  in 
which  records  relevant  to  program 
operation  are  kept  in  order  to  inspect, 
obtain  samples,  monitor  or  otherwise 
investigate  compliance  with  the  State 
program.  States  whose  law  requires  a 
search  warrant  prior  to  entry  comply 
with  this  requirement. 

(4)  If  the  State  is  relying  on  the 
authority  in  section  3007(a),  the  State 
program  must  contain  assurances  that 
there  are  no  provisions  of  State  law 
which  prevent  the  State  from  using  that 
authority. 

(5)  The  State  program  must  include: 

(i)  The  capability  to  make 
comprehensive  surveys  of  any 
acti^tiers  subject  to  the  State  Director’s 
authority  in  oi^er  to  identify  persons 
subject  to  regulation  who  have  failed  to 
comply  with  program  requirements; 

(ii)  A  program  for  periodic  inspection 
of  the  activities  subject  to  regulation; 

(iii)  The  capability  to  investigate 
evidence  of  violations  of  applicable 
program  and  permit  requirements; 

(iv)  Procedures  to  determine 
compliance  or  non-compliance  with 
applicable  program  requirements 
including  procedures  for  receiving  and 
ensuring  proper  consideration  of 
information  submitted  by  the  public 
about  violations.  Public  efiort  in 
reporting  violations  shall  be  encouraged 
and  the  State  Director  shall  make 
available  information  on  reporting 
procedures. 

(6)  Investigatory  inspections  shall  be 
conducted,  samples  shall  be  taken,  and 
other  information  shall  be  gathered  in  a 
manner  (e.g.,  using  proper  “chain  of 
custody”  procedures)  that  will  produce 
evidence  admissible  in  an  enforcement 
proceeding  or  in  court. 
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